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Regional Counsel

Director, Enforcement Division

On June 12, 1974 this office sent you a copy of our then most
recent comparison of a jaiian legal authority to-EPA require-~
ments for assumption of the NPDES permit program. At that -
time we noted that their legal authority was not complete.

The Bllowing elements of 40 CFR Part 124 (State Program
Elements Necessary for Participation in the NPDES) were cited
as areas where Hawailian authority was uncertain or inadequate:

4o CcFR 124.21(a)-(c). -
Lo CFR 124.41(a)-(d)

Lo CFR 124.45(b)(1)-(3)
4o CFR 12L.92(a)-(d)

Lo CFR 124.71(a) and (c)
40 CFR 124.93

Other than the above cited elements it was felt that the
Hawaiian statutory-regulatory scheme met the minimum require-
ments of Part 124 when reviewed from an "inclusive" viewpoint.
By "inclusive" we mean that each element listed in 40 CFR
Part 124 as a requirement of a State program was sought to be
matchad ("included") with an element of Hawaiian law. No
attempt was made to examine Hawaiian law, toward inguiring
if Hawaiian law exceeded Part 124 to the extent of contra-
dicting that Part. As stated in our cover letter of June 12,
1974 this latter form of review will have to be done by the
Hawaii Attorney General. who should certify that nothing in
Hawaii law contradicts EPA requirements for the assumption
of the NPDES program.

Regarding the present status of the Hawalian legislative-
regulatory scheme, we shall presume that Hawaii has not, since
our last review, amended its statutes or regulations in a
mannar which Ulll remove any of the authority found to be
present in our revision of June 12. This review will concen-
trate on the program elements listed above which were at the
time of our last review found to be uncertalin or inadeqguate.
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L) CFR 124.21(a)~-(c)
-2 ¥R S Hawail Authority Comments
Statutory ReguWatory
(Chapter 7 §)
128.21(a) (1) 3h2-3,342-6,342-7,342-33 (a)(1) 1
(2) " (a)(2) 1
(3) mn 8] " Hi . (é)(3> l
(b) 1 144 n 11 (a)(B) 1
126.21(e) (1) " " " " (b) 1
(2) n " m 1 (d) 3

uz to a confusion in cne status of this section, previous -
T@Tuatlons did not examine Hawalian authority comparable to
10 CFR 142.21. The above evaluation indicates that we now
ind "authority present” to meet the regquirements of 124.21
a2), (b), and (c)(1).
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However, regulatory change will be regquired to meet the
omands of 124.21(e)(2). This change is required because
24 .21 (c)(2) demands "(p) procedures which insure that, if
..application is... deficient, processing... shall not
mpleted until... the applicant has... corrected the
iency. Hawaii attempts to meet This requirement in
ion 4(d) of Chapter 37, Public Health Regulations which
s: "The Director... may insure that, if a(n)...
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ation is... deficient, processing... shall not be
ted until... the applicant has... corrected the
ency."
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Federal reguirement is mandatory in insisting that the
have "procedures which insure..." The State's regula-
n is disaretionary in saying that "the Director...may

re..." The discretionary langua of the statute should
amended appropriately.
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Lo CFR 124.41(a)-(4d)
The requirements of 40 CFR 124.41 are:
§121.41 Prohibited discharges.

Any State or interstate agency participating in
the NPDES shall insure th at no permit shall be issued
authorizing any of the following discharges:

(a) The discharge of any radiological,

chemical or biological warfare agent or high-
level radioactive waste into navigable waters;
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(v) Any discharge which the .Secretary of
the Army acting through the Chiel of Engineers
finds would substantially impalr anchorage and

navigation;

(¢) Any discharge to which the Regional
Administrator has objected in writing pursuant
to any right to object provided the Administrator
in Section 402(d) of the Act; and )

(d) Any discharge from 2 point source
which is in conflict with a plan or amendment
thereto approved pursuant to Section 208(b) of
the Act.

Hawaii has endeavored to meet these requirements through
Section 15(e) of Chapter 37, Public Health Regulations which
provides: :

hd

(c) In acting upon an NPDES application for an NPDES
permit the Director may deny an NPDES aopllcatlon...
if the discharge is any one of the following
(1) Discharge of any radiological, chemical, or

biocloglcal warfare agent, or high-level
radiocactive waste into navigable waters;

(2) Discharge which the Secretary of the Army
acting through the Chief of Engineers finds
would substantially impair anchorage and
navigation;

(3) Discharge to which the Regional Administrator
has objected in writing pursuant to any right
to object provided the Administrator in )
Section L402(d) of the Act; and

(4) Discharge from a point source which is in
conflict with a plan or amendment thereto
approved pursuant to Section 208(b) of
the Act.

The Federal requirement is an absolute prohibition of
the four discharge categories (any State.. shall insure that
no permlt be 1osued...’) while the State regulation is dis-.

retionary in permitting the denial of the four categories
("...The Director may deny an NPDES application... if

the discharge is any one of the following:). The Hawaii
Attorney General's statement of March 27, 1974 states on
Pags U:
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3. Authority to Deny Permits in Certain Cases:

State law provides authority to insure that no
permit will be issued in any case where:

a. The permit would authorize the discharge
of a radiological, chemical, or biological
warfare agent or high-level radioactive
waste; :

b. The permit would, in the judgment of the
Secretary of the Army acting through the
Chief of Engineers, result in the _.substan-
tial impairment of anchorage and navigation -
of any waters of the United States;

K c. The permit is obJected to in writing by the
Administrator of EPA, or his designee, pur-
suant to any right to object provided fto
the Administrator under Ssction 402(d) of
the FWPCA; or )

d. The pu;mlt would authorize a discharge from
a point source which is in conflict with a
plan approved under Section 208(b) of the
FWPCA.

State Statutory and Regulatory Authority:

§§342-3, 342-6, 342-33, Hawaii Revised
Statutes, as amended by Act 118 (1973).

§§84, 15, Public Heaqu Regulations,
Chapter 37.

Remarks of the Attorney General:

The Director has broad powers to control and
regulate water pollution. He is specifically
given the power to adopt rules and regulations.

The State has attempted to meet this Federal requirement
rough enactment of specific regulations yet has fallen short

exact compliance In this situation I do not believe
2t the Director's ”...poqer to adopt rules and regulations"”
1s this gap. I believe the Director must actually enact

quired changes before the State can "insure that no
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shall be issued...
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124.45(b)
The re@uirements of 40 CFR 124.45(vn) are:
§121.45 Other terms and conditions of issued NPDES permits.

In addition to the requirements of §§124.42, 124,43,
and 124.4k4 procedures of any State or interstate agency
participating in the NPDES must insure that the terms
and conditions of each issued NPDES permit provide for
and insure the following: ’

(b) That the permit may be modified, suspended,
or revoked in whole or in part during its term for
cause including, but not limited to, the following:

(1) Violation of any terms or conditions of the -
permit; )

(2) Obtaining a permit by misrepresentation or
failure to disclose fully all relevant facts; and

(3) A change in any condition that requires ]
either a temporary or permanent reduction or elimination
of the permitted discharge:

Hawaii has endeavored to meet these requirements through
Section 16(a) of Chapter 37, Public Health Regulations which
provides:

(a) Each NPDES permit shall be subject to revocation,

to medification, or revision by the Director if he

shall determine that: ‘

(1) There is a violation of any condition of the
NPDES permit, or

(2) The NPDES permit was obtained by misrepresentat-.
tion, or failure to disclose fully all relevant
facts, or

(3) The NPDES permit was willfully defaced, altered,
forged, counterfeited, or falsified, or

(4) There is a change in any condition that requires
elther a temporary or permanent reduction or
elimination of the permitted discharge, or

The Federal requirement 1s that the State insure that the
modification, suspension or revocation provisions be "terms
and conditions of each issuad NPDES permit..." Hawaiian regula-
tions provide the Director with the power to modify, suspend or
revoke, but do not insure that those powers will be incorporated
in the terms and conditions of each issued permit. The regula-
tions should be modified to accomplish such an incorporation.

The Hawaii Attorney Gensral's statement of March 27, 1974
states on Page 9:



16. Auvhority to Terminate or Modify Permits:

law providzss authori
v permits for cause i

Ty to terminate or
) n
ted to, the following

21 uding, but not

a. Violation of any conditio
(including, but not limite
concerning monitoring, ent

b. Obtaining a permit be misrepressntation, or
failure to disclose fully all relevant facts; or

c. Change in any condition that requires either -

a tenporary or permanent reduction or elimina-
tion of the permitted discharge.

State Statutory and Regulatory Authority:

§342-6, Hawaii Revised Statutes, as amended
by Act 119 (1973).

§16, Public Health Regulations, Chapter 37.

This is the only vortion of the Attorney Ceneral's state-

ment which could relate to the requirements of 124.45(d) and

this section has not attempted to harmonize the apparent

inconsistency between Federal and State regulations.

124.71(a) and (c¢)

No specific regulations required,

124,92(a)-(d)

No specific regulations required.

The requirements of Y40 CFR 124,93 are:

§124.93 Continuing planning process.

Any State or interstate program varticipating in the
MPDES must nhave an approved continuing planning process
pursuant to section 303(e) of the Act and must assure
that its approved planning process 1is at all times con-
sistent with the Act. b
No reference to Hawaii's continual planning process can
und in the statutes or regulations.
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difficult to disagree with the Attornsy General

ould have superior knowledge of his own State law.
will be a matter for the Regional Administrator '
e whether we do or do not look bsyond the Attorney
ertification. ‘
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